EXHIBIT

L

SUPREME COURT OF APPEALS
State CaPITOL COMPLEX
Room E-301
CHARLESTON, WEST VIRGINIA R5305
RORBIN JEAN DAYIS (304) E58-48] |

April 26,2018

Hand Delivered

Teresa A. Tarr

Judicial Disciplinary Counsel
City Center East, Suite 1200 A
4700 MacCorkle Avenue, SE
Charleston, West Virginia 25304

Re: Robin Jean Davis

Judicial Investigation Complaint
No. 40-2018

Dear Ms. Tarr:

I am in receipt of the above-referenced complaint dated April 20, 2018, Pursuant to
the complaint and your directive, I respond as follows.

[ took office on December 16, 1996. From that time until approximately December
2011, the Court began its argument day at 10:00 a.m., and the Court recessed for lunch from
12:30 p.m. until 2:00 p.m. Thereafter, the Court resumed its work on the bench until the
docket was finished for the day. Following the conclusion of the docket, the Court held
conference to decide that day’s cases.

Beginning in Januwary 2012, the Court, comprised of new members, informally

changed its schedule. The Court argument day began at 10:00 a.m. However, the Court
ceased breaking for lunch from 12:30 p.m, to 2:00 p.m, Instead, the Court took no lunch
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break and stayed on the bench hearing arguments until the docket was concluded.
Thereafter, the Court resumed its work in conference during a working Iunch which was paid
for by the Court, In addition to the members of the Court and several visiting judges,’ some
Court employees who were provided lunches included, at times, the Justices’ administrative
assistants who petformed services during working lunches such as copying, typing, and
retrieving documents for the Justices. Other employees, whose presence was necessary at
times, included the Court Security, Court Counsel and Administrator, and Court Clerk and
Assistant Clerk.

The Court’s work schedule for argument days and conference days was modified for
several reasons, By not breaking for lunch, the litigants, lawyers, and other court participants
did not have to wait for the Court to reconvene that extra one and one-half hour. It also is
more convenient for visiting judges sitting by special assignment. At the end of arguments,
the Court, during a working lunch, decides the cases. The visiting judge could then return
to his/her circuit. Thus, there is no need for visiting judges to return to Charleston on a
second day to decide the case. Time and taxpayer dollars are saved. Finally, eliminating a
one and one-half hour break during the argument day provides the Justices and their staffs
additional time to work on research, writing, and other Court matters after concluding their
working lunch.

The decision to implement this practice was based upon the Court’s Constitutional and
inherent authority to make policy decisions for the effective management of the judicial
system. Asa policy matter, the Court determined that providing a modest budget for working
meals for its members and supporting staff was a necessary expenditure because of the
uninterrupted long hours that were spent on the Bench and in Chambers resolving the Court’s
business. '

It is important to note that Court-paid working lunches, have been, in the past,
provided to many divisions of the Court family. For example, statewide probation meetings
are held at City Center East. For a number of years, the Court has paid for lunches during
those meetings. Other examples include, but are not limited to, Technology meetings,
Juvenile Justice Commission meetings, Mass Litigation Panel Hearings, and the Court’s Law
Clerk Education Program. This policy is further confirmed by the Court’s Director of
Financial Management, Sue Racer-Troy, and the Court’s Director of Education, Training,

'Those visiting judges who participated in the Court’s working lunches include
Wilfong, Evans, Hutchison, Swope, Wilkes, Johnson, Alsop, O’Briant, Clawges, Tabit,
Ferguson, Keadle, Hatcher, Mazzone, Holliday, Waters, Carl, Matish, and former Justice
Thomas McHugh.




and Access to Justice, Sata Thompson. A copy of Ms, Racer-Troy’s memo and documents
are attached hereto as Exhibit 1, and a copy of Ms. Thompson’s memo is attached hereto as
Exhibit 2,

I must also point out that I do not believe that the Court’s working meal policy
violates any provision of the West Virginia Governmental Ethics Act, W. Va. Code § 6B-1-1
et seq. Specifically, I do not believe that the policy constitutes “personal gain,” within the
meaning of W, Va, Code § 6B-1-2(a). In fact, the West Virginia Ethics Commissicon issued
an Advisory Opinion which supports the Court’s policy determination. The Commission
issued Advisory Opinion No. 2012-27 (June 28, 2012),> wherein it was asked to determine
whether a State Licensing Board could supply working meals for its members and staff with
government funds. The Advisory Opinion found that the Board could use government funds
for such meals. The facts of the case showed that the Board held meetings that could 1ast for
five to six hours, and that the working meals were purchased from inexpensive restaurants
like Bob Evans. In deciding that the working meals were not for unlawful private gain, the
Advisory Opinion held as follows:

Generally, the expenditure of public funds is permissible if there is a legitimate
government purpose for the expenditure. The Internal Revenue Service (IRS)
guidelines permit meals for public employees when: (1) they are furnished on
the agency’s premise and (2) they are furnished for the convenience of the
employer. The Commission is not authorized to interpret IRS regulations;
however, it finds them useful in analyzing whether the expenditure constitutes
a taxable fringe benefit, or whether it is a legitimate business/governmental
expenditure. If it is the lattet, then this supports the conclusion that the
overriding benefit is to the public and the public agency since the expenditure
is made to enable the agency to perform its statutory duties. Hence, even if
there is an incidental benefit to public officials or employees; [sic] still, it is a
legitimate governmental business expense, not a taxable fringe benefit. Indeed,
if it qualifies as a taxable fringe benefit or compensation, then it would
constitute an emolument of office, Public officials are prohibited from
increasing their own compensation.

Based upon the facts presented, the Commission finds that it does not violate
the Ethics Act for the Requester to provide a working meal to its members and
any staff who are required to be present at the meeting as part of their job
duties, when the meal is provided for the benefits of the Board, ie., to

2A copy of the Advisory Opinion is attached hereto as Exhibit 3.
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accomplish its work. Here, the Commission finds that the meals are not being
furnished with the intent of lavishing an unlawful benefit/compensation upon
the Board Members, or any staff who are required to be present. Instead, they
are furnished for the convenience of the Board so that it may accomplish its
mission more effectively and thereby serve the public.

(Emphasis added; footnotes omitted).

The facts giving rise to this Advisory Opinion, i.e., long meetings lasting five to six
hours, working meals to facilitate the governmental business conducted during such
meetings, and the necessity of support staff to complete tasks related to such meetings, arc
exactly the same considerations that led to the Court’s adoption of its working meal policy.
Just as the Advisory Opinion found, so, too, is the Court’s policy based upon the effective
management of the Court’s Constitutional duties, and not for any personal gain to its
members. I must also point out that the Advisory Opinion noted that the IRS permits such
expenditures. Specifically, the Department of Treasury - IRS Publication 15-B, titled
Employer’s Tax Guide To Fringe Benefits 2017, permits meals to be paid if the meals are
related to a substantial business reason. A copy of the relevant sections of the IRS
Publication is attached hereto as Exhibit 4.

The average cost of the Court-paid lunches in which I participated is approximately
$15.70 per meal, Such an amount is quite reasonable, and thus permitted, under the terms
of this Advisory Opinion in order to conduct business of the Court as efficiently and
effectively as possible.

I have reviewed Rules 1.1, 1.2, 1.3, 3,13, and 3.15 of the Code of Judicial Conduct
that you cite in your letter. The Court, in fact, performed Court business during the working
lunches. So, there seems to be no violation of Rules 1.1, 1.2, and 1.3, Moreover, Rule 3.13
seems to apply to things of value being supplied by a third party to garner favor from a judge.
Working lunches would not fall into that category. Finally, the Comment to Rule 3.15
indicates there is no need to report expenses for judicial meetings. Working lunches may,
in fact, be considered judicial meetings.

In conclusion, I do not believe that the policy adopted by the Court to provide a
modest budget for working lunches is violative of Rules 1.1, 1.2, 1.3, 3,13, or 3.15 of the
Code of Judicial Conduct. That conclusion is clearly supported by Comment 1 of Rule 3.15.
I also do not believe that any statute is violated by the policy. Finally, I believe that the Court
- had authority under the Constitution and its inherent authority to implement a working lunch
policy that enabled the Court to more effectively manage the judicial system of our State,




I trust that this letter fully answers your inquiries.

Respecttully,

Q\vlvw()‘u—' Sown

Robin Jean Davis

Enclosures: Exhibits 1-4







SUPREME COURT OF APPEALS
STATE OF WEST VIRGINIA

() GARYL. JOHNSON ADMINISTRATIVE OFFIGE
ADMINISTRATIVE DIRECTOR BUILDING 1, ROOM E-106
1900 KANAWHA BOULEVARD, E.
CHARLESTON, WV 25305-0832
(VOICE) 304/558-0145
(FAX) 304/658-1212
www.courtswv.,gov
To: Justice Robin Davis
From: Sue Racer-Troy w‘
Date: _ April 23, 2018
Subject: Lunch expenditures
( ) I teviewed p-card transactions for the current fiscal year and located the following examples of
hospitality expenditures:
s  CIP board — quarterly board meetings
¢ Board of Law Examiners — board meetings
¢ Judicial Investigation Commission — meeting
¢ Judicial Hearing Board - meeting
o Fatality Review — meeting
e Juvenile Justice Commission — board meetings
L J

Mass Litigation ~ MLP meetings

s  Magistrate Court — lunch duting new magistrate training at City Center East
s Magistrate Cowrt — UJA training at City Center East

——

Exhibit 1
(Consisting of 16 pages)



HOSPITALITY DOCUMENTATION

EVENT MbRMA'IION

NAME OF EVET: CIP Board Meeting

DATE OF EVENT: Augnst 18, 2017

PURPOSE: Mesting

ATTENDEES: judge Bloom, Judge Stons, fudge Janes, Barb Baxter, Tabi Blevins, Camrale Chapma}l,
Andrea Darr, Denny Dodson, Susan Frye, Jacob Green, Kandi Greter, John Hedges, Andria Jones, Alicla

Mascloll, Stacle Mullins, Tanny O’Connell, Fenway Pollack, Kim Runyen-Wilds, Angela Viscant, Laure
Waish, Linda Watts, Susan Wilmerink, Joyce Yedlosky, Pete Conley

NUMBER OF ATTENDEES; 24
LOCATION: CCE 2™ Floor confetence room

VENDOR / PURCHASE INFORMATION

VENDOR: AAA Catering

QUANTITY . DESCRIPTION COST

30 Soup, Salad and Brownies $315.00
Delivery Fee $10.00

GRAND TOTAL | $325.00




-
r B gy
. e . 4-,4' " »"_.— {_.-"l _'/ “" ‘: - ", i '
Y e S R R S l
B o 1 et f . ——— g i, o b e
'

Involce date— __ "7 /&~ /7
Invoice Number— VAL L4
Contact Person—___ S7Ac¢ oy
v
Phone Number— _
Function-— Aeei7uy Tty @

Location- s t"”"ré{c’ﬂ'

Time—__ M50
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’ ' Total— FR2SCe
AAA Catering—Juc‘ly Byrne

Serving the Kanawha Valley for over 30 years|
P.O. Box 4334—Charleston, West Virginia—25304

304-437-4344 - www.aaacatering.net
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Mullins, Stacie

From: JUDYBYRNELS69@GMAILCOM

Sent; Friday, August 18, 2017 1;51 FM
To: Mullins, Stacle

Subject: Order Confirmation

Order Rasulis

Profile Name: AAA CATERING

Transaction (D 1B0B47A14-GA530539-31B5-4686-81A8-1FEB63IFD32D
DatalTime: SR/ S/2017 01:60:37 PM

Transactlon Type:  SALE
Approval Message: APPROVAL
Approval Code; 824568

Order Sgction

Card Numbor; *rwwssnggns
Amount ; $326,00U8D

Tha Infarmation contalned in this e-mall and In any attachimants is intended only for the person or entﬂgut'o which It ks addressed and may contaln
cunfidentlal and/or privileged material. Any review, refransmission, dissemination or other use of, or taking of any action in relfance ugon, this Informafion
by persuns or enlities offier than the Intended recipient ks prohibited. This message has been scannad for known computér viruses,




Transaction Lbwit
Billing Cycle Month Billing Cycle Year
el oy R e Dion
RATSACTON VENDOR JTRM DESCRIPTION QUANTITY| ' 1M %
08/02/17 | Office Max Supplies (ME) $67.50 R
08/03/17 | Tyler Mountain Water Water $119.00 | R
08/04/17 | Office Max Snpplies (CIP Training Granf) $95.99 R
08/16/17 | USPS Stamps (Bailifffs Conference Grant ) $12250 | R
08/16/17 | USPS Stamps (Bailiffs Conference Grant) $49.60 R
08/16/17 | Office Max Sepplies (MEX $3.67 R
08/16/17 | Office Max Supplies (2nd,$th and 9th Floor) $607.41 R
08/18/17 | AAA Catering Lunch for Board Mesting (CIP Grant) $32500 | R
08/22/17 | Office Max Supplies UJA) $227.25 R
08/24/17 Cisco systems Webex for the year (CIP GRANT) $297.89 R
08/26/17 | Webox Monthly webex charge (CIP Grant) s900 | R
Glza)7  Ring Geodes Yeory fox Cror GRAND TOTAL AMOUNT:  SO00% 3
1 hersby gertify that the iterns listed hereon have been received *R=Reconciled I hereby certify that the items listed hereon ave been received
and proplerty accounted £ and ]i- proved for payment. :gmf and groperly accueuiltod for and ed for payment.
r /1) bl s
Date Authorizing Supervisor Signature f/ N~ Date
WVSCA. Purchasing Card Log Shest Rev. 06/2013 Page10f1




HOSPITALITY DOCUMENTATION

EVENT INFORMATION

NAME OF EVET: CIP Cross Training Meeting
DATE OF EVENT: September 15, 2017
PURPOSE: Committes meeting

ATTENDEES: ludge Stone, Andria Jones, Sisan Richards, Alicia Masclolt, Shannon Bragg, Michelle
Dean, Teresa Lyons, Cammie Chapman, Kandi Greter, Stacle Mullins, Joyce Yedlesky and April Harless

NUMBER OF ATTENDEES: 12
LOCATION: Braxton County DHHR

VENDOR [ PURCBASE INFORMATION
VENDOR: Moes
QUANTITY DESCRIPTION COST |
10 Fajita Bar - 129.62
GRAND TOTAL | 129.62____|
| CERTIFY THAT THE ABOVE MERCHANDISE
WAS RECEIVED IN GOOD CONDITION AND
CONFORM IE}CAHONB
DATE 0

SIGNED '{:!m? A




PILOT STORE 474
270 Soott's Fork-Bomnie Road
26601
09/18/2017
QSR Counter
DINENG RCOOM

SALE
Transaction #: 10388151

el e e o B Y o b e 1 o e Y

Oty Name Price  Total
§ Fajita Chicken 55,00 . B5.00
5 Falita Steak BH.00 85,00
1 Queso-bow) 5.25 §.29
1 12 Cookies .65 6.99

Subtatal 122,28

Sales Tax 7.84

Feoe! ved
Visg 129,82
WUKOOOO0NNBES4 MANUAL
Approved
AUth #: (82414

Qe hy
Gen Meroh Rate 7.534
Total 129,62
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STATE OF WEST VIRGINIA Transachion Linit ,
PURCHASING CARD LOG SHEET : @ 090 / 7
Month

Biling Cycle Year

KANDI GRETER 4807158000208994 KANAWHA ADMINISTRATIVE OFFICE

Cerdtwlder Nane ‘Account Nmnber Counfy Court ] Division

TRATSACTION VENDOR ITEM DESCRIPTION QuaNTITY | VAL IE*:
08/31/17 | Office Max Supplies (Office max can not find a receipt) $19.99 D
09/08/17 | Office Max Supplies (20d,8th, 9th floors) $159.87 R
09/08/17 | Office Max Supplies (9th Floor) $80.99 R
09/08/17 | Office Max Snpplies (Education) $4.99 R
09/09/17 | Office Max Suppiies (Mass Lit) $34.29 R
09/65/14 "Web Ex 'Web Conferencing {CTP) (website down can't get rocp} (34742) R
09/11/17 | Office Max Supplies (Mass Lif) $25.04 R
09/15/17 | Pilot Lunch (CIP Training Committes) $129.62 R
09/21/17 | Office Max Supplies (8th 9th Floors) $334.20 R
05/26/17 | Office Max ‘ Supplies (2ad 9th Floors) _ $27.53 R
05/27/17 | Office Max Supplies (Toner DV Registry 2ad Floor) $141.76 R

/ ' GRAND TOTAL AMOUNT:  $510.36

o $tefus Ysted hereon have been received *R=Reconciled T hereby certify that the items listed hereon have been received
£y an wed ft ] *D=Disputed and properly acconsted for proved for payment.
1577 T (A
;—ll g EFF;"'L: Fdhg) ey :-5" q{lte Pate R AIIthIiZi]IgSUPﬂIViSOI Signamre ,V o Date

WVSCA Puchasing Card Log Sheet Rev. 06/2013 Page ] of 1
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HOSPITALITY DOCUMENTATION

EVENT INFORMATION
NAME OF EVENT CIP BOARD MEETING

DATE OF EVENT: Fab, 2. 2018

PURPOSE:_Quarterly Board Meeting for CTP

ATTENDEES: Judge Swope; Judge Bloom; Judge Stone; Barbara Baxter;
Stephanie Bond; Cammie Chapman; Emily Chittenden-Laitd; Bill Crouch;
Rebeoca Derenge; Dermy Dodson; Katrina Harmon; Andria Jones; Cindy Largent-
Hill; Terésa Lyons; Tanny O’ Connell; Kim Runyen Wilds; Angela Visconti; Linda

Watis; Joyee Yedlogky; Jeffery Reed; Jane MeCallister;
NUMBER OF ATTENDEES: 21
LOCATION: 4700 MacCorkle Ave, SE 2™ Floor

VENDOR / PURCHASE. INFORMATION
VENDOR: AAA Catering

QUANTITY DESCRIPTION

COST
35 Lunch and Desserts 447.50
GRAND TOTAL | 447 50
ABOVE MERCHANDISE
b I 60D CONDIION AND
GONFO SPECUATIONS

b
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1

Involce date— CSZ.*‘“‘ 052—"»’3

Invoice Number-— 202/ 8 — |
Contact Person— /( Omchn
Phone Numbesr—

Funclion— \gk% 0‘/

Location- LA x:/w/'?

 Time—

Meni— 25

Lo chychen

fgrichone %fze’
AJand oK SAAD
ffzé/f"/ PheLLd S
Ghee) Eean s
Vhor fnsis

Grown,es

/0. tums B e 7 5O
Delivery Fee— _ & /0. °°

A4 41 e g gy et e et S,

Tax—

Totabe & 444/ 7, 57

AAA Catering—Judy Byrne
Serving the Kanawha Valley for over 30 years!
P.0. Box 4334—Charfeston, West Virginia-—25304

304-437-4344 - www.aaacatering.net




) STATE OF WEST VIRGINIA Transaction Liwie
f PURCHASING CARD LOG SHEET

_February 2018

Billing Cycle Month Billing Cyclé Year
_KANDI L GRETER ABDT153000208994 KANAWHA ADMINISTRATIVE OFFICE

"Cardiolder Name ‘Accomnt Number ‘County Court/ Division
mﬁgﬂm VENDOR ITEM DESCRIPTION quantiTy{ 1ONAL %5«
(200118 | Tyler Moustain Watet (Zud Floor) | _ $5600 | R
02/02/18 | AAA Criering Lunch CIP Board Meeting $44750 | R
02/05/18 | Office Max | Suppties (2nd/9th Floor) $68.40 R
02/13718 | Office Max: Supplics (Fudicial Bd,) $1338 R
02/13/18 | Office Max Supplies {2nd/9th Floor) $52.55 R
02713718 Office Max Supplies (2nd Floor} $6.40 R
0213718 | OfficeMax Supplies (20d/9th Floor) $82.95 R
R
R
R
R
GRAND TOTAL AMOUNT:  $727.18

*R=Reconciled 1 hereby certify that the items lsted hereon have been received
*De=Diisputed
#*C=Carryover

Auﬂ:orizmg Supmor S:guature
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Judicial Investigation Commission Meeting
December 8, 2017
Charleston, WV

Judge Ronald E. Wilson, Chairperson

Judge Christopher C, Wilkes

Circuit Court Judge H.L. Kirkpatrick

Family Court Judge Robert C, Hicks |

Mr. Layton Cottrill, Public Member

Thomas Burgoyne, Public Member — by phone
Robert Fitzsimmons

Magistrate Gail Boober-by video conference

Teresa Tarr-Counsel

19. Brian Lanham~Assistant Counse]

11, Pam Schafer-Executive Assistant




south hills market and cafe

1010 Bridge Road
Chaneston, WV 256314
Phone: (304) 345-2585

Fax: (304) 345-2587

Customer Information:

INVOICE

Invoice Number; 12834

[nvolce Date: 12/8/2017

Bilting Address: ) Shipping Address:
Company: WV Supreme Court of Appeals | Company:
Name. Mary Schafer 5563-0169 Name:
Address! 4700 MacCorkle Ave SE Address:
Suite 1200A Mary.schafer@courtswv.gov
City/State/Zlp Charleston, WV ClyState/Zip
Mlewis@wvdoc.org Terms: | Dug upon recsipt ]

Order Information:

Qty Product Description Amount Each Amount )
s 12 ppl Corporate Lunch $14.00 $188.00
Assorted Meats/Cheeses/Condiments
Assorted Vegetables/Breads
Pastina
Potato Salad
Brownies
No Drinks
Utensils, Plates, Serving Utensils, Napkins | Subtotak $168,00 |
Tax: Exempt
Dellvery Fee: $35‘00
Total: $203.00
Notes:

Deliver to 12 Floor/ Set up by 11:15
Use call box upon arrival




south hills market
and café

SUUTH HLLE
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STATE OF WEST VIRGINIA

DEPARTMENT OF ADMINISTRATION
TRAVEL MANAGEMENT OFFICE
REQUEST FOR HOSPITALITY SERVICE

T
SPENDING UNIT NAME/ORG # 12 Z 5.8 A 'T Qo ‘ﬁ ¢ in./ an e L

CONTACT PERSON f\] a4 /0 ﬁ ff)_rﬁ

TELEPHONENUMBER .30 &) ~ 3 Y /) ’ﬂg Y/ 0

FUNCTION BPONSOR

LocaTion oF FuncTion (¢ 1~ 1 oK ra (’n-y';;/ i,f%gmj‘%m. )

DATE(S) OF FUNCTION Deewdpayd [X-19 , Rol¥

ESTIM na@mr*——-\)
FGOD AND BEVERAGE , ..
M R

$

$

EQUIPMENT RENTAL §

LODGING $

OTHER! $
OTHER/ $_

TOTAL §

. PURi?E?J“‘L%STthﬂ??{ HNT?‘N: 13 c:.-_]Lt oA m ~{’C£}£~7‘T' b V\J

FUNGTION ATTENDEES {Must list Individual names unless for a group of 20 or more. A list of attendees for groups of 20 or
more must accompany the form):

\)udguz. Becwey T Stephes }(mﬁ Fiwlds
Sudgee Akaw D Moa+5 Deb Bre

A/
o) !L
3“*4&»@ Sey M, /-/M/wf* Hes td Fe ﬁ’"
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() &7

DATE

flgots

DATE

AGENCY AUTHORIZATiON FJDR THE ABOVE FUNCTION
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Brogan. Deabra

From: Johnsen, Gary

Sent: Friday, January 12, 2018 1:30 PM

Toy Bragan, Debra -

Ce: Mullins, Joar; Chapman, Cammie; Fislds, Kim; Troy, Sue

Subject! RE: Approval for Lunchas- Mass Litigation- Mediation-Gavin Landfill Litigation January
18-19, 2018

appraved

From; 8rogan, Debra

Sent: Friday, January 12, 2018 10:27 AM

Ta: Johnson, Gary <Gary.Johnsop@courtswv.gov>

Cc: Mulling, Joan <Joan. Mulins @courtswy.gove; Chapman, Cammis <Cammie.Chapman®courtswy.gove; Flelds, ¥im
<Xim, Flelds@courtswv.goy> \ _

Subject: Approval for Lunches- Mass Litlgation- Medlation-Gavin Landfil] Litigation January 18-19, 2018

Good Morning Judge Jehnsan.

The Resolutlon Judges assigned to the Gavin Landfill Litigation will be ¢onducting mediation on Thursday,
January 18" and Friday January 19" 2018 | in the Ceremonial Courtroom of the Kanawha County
Courthouse. | am requesting autherization to order lunches for the followlng judges and staff on thege days,
to facilitate working through lunch during the course of mediation:

Judge Booker T. Stephens
Judge Alan D. Moats
Judge Jay Hoke

Kimberlsy R. Fields

Debra K. Brogan

Harold Daily

Attached is a copy of Request for Hospltality Service, There Is na charge to the partles or the Court
assoclated with the use of the ceremenial courtroom,

Please let me know If you have any guestiens, cr need any further information. Thank yeu.

Debra K. Brogan

Maass Litigation Panel Administrative Assistant
The Supreme Court of Appeals of West Virginia
1900 Kanawha Bivd,, East

Charleston, West Virginla 25306

(304) 340-344D (Office)

(304) 558-0775 (Fax)

(304) 54568518 (Cell)
Debra.Brogan@courtswy.goy







SUPREME COURT OF APPEALS
STATE OF WEST VIRGINIA

ADMINISTRATIVE OFFICE
BUILBING 1, ROom E-100
1200 KANAWHA BOULEVARD, E,
CHARLESTON, WV 25305-0145
304-558-0145 ~ PHONE
304-558-1212 ~Fax
WWW. COUITSWY.GoY

GARY L. JOHNSCON
ADMINISTRATIVE DIRECTOR

MEMORANDUM

TO: All Law Clerks

FROM: Sara Thompson, Director
Education, Training, and Access to Justice

DATE: February 27, 2018

RE: REGISTRATION
2017 All Law Clerks Education Program

Charleston Marriott Town Center, Charleston, West Virginia
March 19-21, 2018

The 2018 Al! Law Clerks Education Program at Charleston Marriott Town Center
will begin 9:00 a.m. on Monday, March 19, 2018 and end late afternoon Wednesday,
March 21, 2018, A draft conference agenda is attached, On Monday, March 19, 2018,
breakfast will be available beginning at 7:00 a.m. and registration will begin at 8:00 a.m.

Attendance is mandatory for all circuit judge law clerks.
LODGING

Hotel accommodations have been authorized for Sunday, Monday, and Tuesday
nights for law clerks whose workplace or residence (whichever is closer), is more than 40
miles from the Marriott,

Registration for accommodations is available when you register for the
program. The Marriott will direct-bill the Court for the cost of the room; however all
other incidental charges are not covered by the court and are the responsibility of the
attendee. The Marriott will request a credit card to be placed on file for these charges.

" Exhibit 2
(Consisting of 3 pages)
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PARKING
For those staying at the Marriott, parking is included in your bill.

For those traveling to the program each day, it is recommended that you park in the
Charleston Mall Parking Garage across the street from the Marriott. You will need to pay
for your parking and seek reimbursement. Parking cannot be reimbursed without a
receipt. If you choose to park in the Marriott’s parking garage (15.00 per day), the court
wiil only reimburse up to the cost of mall parking ($1.75) and you will be responsible for
the difference.

MEALS
Breakfast and lunch will be provided cach day of the program. There is no
reimbursement for meals without an overnight stay.

s For those who will arrvive on Sunday, March 18, 2018, your per diem will be
$40.50 that day. On Monday, March 19, 2018, and Tuesday, March 20, 2018,
the per diem will be $32.40. On Wednesday, March 21, 2018, the per diem is
$24.30.

o For those who will arrive on Monday, March 19, 2018, your per diem that day
will be $24,30. On Tuesday, March 20, 2018, the pet diem is $32.40. On
Wednesday, March 21, 2018, your per diem will be $24.30

- MILFEAGE: Mileage will be reimbursed at $.545 per mile. For those traveling the

West Virginia Turnpike, you do not need toll receipts for reimbursement.
REGISTRATION

You are required to register for this program online with the below link. PLEASE,
REGISTER NO EATER THAN MONDAY, MARCH 5, 2018 BY 12:00 P.M.

https://www.regonline.com/2018lawclerkconference

Sara E. Thompson .

Director of Education, Training, and Access to Justice

Supreme Court of Appeals of West Virginia Administrative Office
1900 Kanawha Boulevard, East




Building One, Room E-100
Charleston, WV 25305
Office: (304) 558-0145
Cell: (304) 389-4158

Fax: (304} 558-0775
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ADVISORY OPINION NO. 2012.27
lssued On June 28, 2012 By The
WEST VIRGINIA ETHICS COMMISSION

OPINION SOUGHT

A State Licensing Board asks under what clrcumstances the Ethics Act allows it to
purchase meatls for its members and staff and, if permissible, what monetary limits

apply.
FACTS RELIED UPON BY THE COMMISSION

The Requestar is a State Licensing Board established under Chapter 30 of the West
Virginia Code. Such Boards are commonly referred lo as Chapter 30 Boards. Their
members are appointed by the Governor and approved by the Senate.

Chapter 30 Beards are comprised of representative members of their regulated
professions and members of the general public. These members reside in different
parts of the State.

‘When Chapter 30 Boards meet, at times, tha mectings are long. For instance, the

Requester has several committees whose meetings often |ast from five to six hours, To
accomplish its wark, the Board has working meals. The Requester states that they
normally order from an inexpensive restaurant such as Bob Evans and work during the
meals. Agency staff members who are present to assist the Board Members also get
lunch, The Board uses public funds to purchase the lunches.

CODE PRQVISIONS RELIED UPON BY THE COMMISSION

W. Va, Code § 8B-2-5(b)(1} reads in relevant part: A public official ... may not
knowingly and intentionally use his ... office orthe  prestige of his ... office for his ...
own private gain or that of another person.

ADVISORY OPINION

In determining whether an expenditure of public funds violates the Ethics Act, the
Commission relies upon the common law, West Virginia Code, Legislative Rules,
Attorney General Oplnions and opinion letters issued by the Auditor's Office to
dstermine whether there is express or implied authority for the expenditure. See A.Q.
2010-19 wherein the Commission ruled there was no autherity for the expenditure of
public funds to purchase funeral flowers. )

In the present situation, the State Licensing Board states that it has a working Iunch to
ensure that it accompllshes the work of the board and that its decision to use public

A.0. 2012-27 (Page 1 of 3)
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funds for this purpose is based, In large part, upon the fact that its meetings are long
and its Board Members trave! from various parts of the state. In light of these facts, the
Commission must determine whether the expenditure of public funds for this purpose
constitutes unlawful private gain to the Board Members and staff, or whether, for
purposes of the Ethics Act, it is permissible.

Generally, the expenditure of public funds is permissible if there is a legitimate
government purpose for the expenditure. The Internal Revenue Service (IRS)
quidelines permit meals for public employees when: (1) they are furnished on the
agency's premise and (2) they are furnished for the convenience of the employer.! The
Commission |s not authorized to interpret IRS regulations; however, it finds thern useful
in analyzing whether tha expenditure constitutes a taxable fringe benefit, or whether it is
a legitimate business/governmental expenditure. If it is the tatter, then this supports the
conclusion that the overriding benefit is to the public and the public agency since the
expenditure is made to enable the agency to perform its statutory duties. Hence, even if
there is an incidental benefit to public officials or employees; still, it is a tegitimate
governmental business expense, not a taxable fringe benefit. Indeed, if it qualifies as a
taxable fringe benefit or compensation, then It would constitute an emolument of office,
Public officials are prohibited from Increasing their own compensation. *

Based upon the facts presented, the Commission finds that it does not violate the Ethics
Act for the Requester to provide a working meal to its members and any staff who are
required to be present at the meéting as part of their job duties, when the meal is
provided for the benefit of the Board, i.e. to accomplish its work, Here, the Commission
finds that the meals are not being furnished with the intent of lavishing an unlawful
benefit/compensation upon the Board Members, or any staff who are required to be
present. Instead, they are being furnished for the convenience of the Board so that it
may accomplish its mission more effectively and thereby serve the public.

Nevertheless, the Commission cautions that this opinion may not be construed as giving
State Beards or Commissions unfettered authority under the Ethics Act to expend
money for meals. In that regard, the Commission hereby establishes the following
guidelines for such expenditures:

» State Boards or Commissions may spend a reasonable amount of public
funds for meals at mestings when the mesting takes place at a time or is of
such length that it makes the same reasconable,

» The Ethics Act does not authorize any governing body to recess or adjourn a
meeting and go to a restaurant (or other off-site location) tc consume a meal
paid for with public funds, Indeed, governing bodies should take care not fc
schedule public meetings at private locations unless those meetings take

! IRS Quick Refersnce Guide for Public Employers
? For this raason, in A.O, 2008-02 the Commission found that a County Funded Employee Weliness
Program may not be extended to elected county officlals whose compensation is set by sfatue.
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place in a public area fully accessible to the public at no cost to rmembers of
the public,

« The agency may not order lavish meals; instead, it must exercise fiscal
respons|bllity In expending public funds on meals for its members and staff,

+ The decision to purchase the meal must be based upon a legitimate
government reason, i.e, that the agency is having a working lunch or dinner
in order that agency business may be conducted most efficiently and
effectively,

s The agency must determine whether it has funds to cover this expenditure.

« The ruling in this opinion does not extend to local governmental officials and
agencles, e.g. City Council Members, County Commissioners or other local
agencles. In A.Q. 2001-18 the Commission found that the Ethics Act
prohibits local government bodies from spending public funds for this
purpose,

+ A State Board or Commission seeking to expend money for meals at its
meetings should check with the Auditor's Office to ensure that it does not run
afoul of laws or regulations governing authorized expenditures.

In closing, the guidance offered herein recognizes that the expenditure of public funds
for this purpose under the facts presented is acceptable under the general limitations in
the Ethics Act against use of office for private gain. This guidance does not confer any
benefit or establish that appointed State Board Members are entitled to a working lunch
or dinner at the public’'s expense at each meeting. Instead, the governing body must
determine whether the expenditure is consistent with fiscal responsibility and whether
appropriated funds may be used for this purpose.

This advisory opinion is limited to questicns arising under the Ethics Act, W. Va. Code
§ 6B-1-1, et seq., and does not purport o Interpret other laws or rules. Inaccordance
with W, Va. Code § 6B-2-3, this opinion has precedential effect and may be relied upon
in good faith by other public agencles unless and until it is amended or revoked, or the

law is changad,

Jonathan E. Turak, Adting Ghairperson
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Partnerships and S corporations. Partners and 2%
sharehalders of an 8 corporation aren't eligible for salary
reduction (pre-tax) contributions to an HSA. Emgloyer
contributions to the HSA of a bona flde partner or 2%
sharaholder are treated as distributions or guarantead
payments as determined by the facts and circumstances.

Caleteria plans. You may coniribute to an employse's
HSA using a ocafelerla plan and your contributlons aren't
subject to the statutory comparability rules. However, caf-
eteria plan nondiscrimination rules still apply. For exam-
ple, contributions under & cafeterla plan to employee
HSAs can'l be greater for higher-pald employees than
they are for lowsr-pald employees. Contributions that fa-
vor lower-paid employees aren't prohibited.

Reporting requlrements. You must report your contri-
butlons to an employee's HSA in box 12 of Form W-2 us-
ing code *W.” The trustes or custodian of the HSA, gener-
ally 2 bank or insurance company, reports distributions
from the HSA using Form 1089-SA.

Lodging on Your Business Premises

You can exclide the value of tadging you fumish to an
employse from the employee's wages if it mests the fcl-
lowing tests,

¢ ltis furnished on your business premises. -
* lt s fumnished for your conveniencea,

* The employes must accept it as a condition of em-
ployment,

Different tests may apply to lodging furnished by educa-
tlonal Institutlons, See section 119(d) of the Interna! Reve-
nue Code for dstalls.

If you aliow your employee to choose to recelve addi-
tional pay Instead of lodging, then the lodging, if chosen,
Isn't excluded. The exclusion also doesn't apply to cash
allowances for lodging.

On your business premises. For this exclusion, your
busingss pramises Is generally your employee's place of
work, For example, if you're a household employer, then
lodging furnished In your home to a household employee
would be considered iodging futnished on your business
premises, For spedial rules that apply to lodging fumished
in & camp located In a forslgn country, see section 119(c)
of the Internal Revenue Code and its regulations.

For your convenlence. Whaether or not you furnish
lodging for your convenlence as an employer depends on
all the facts and ciroumstances. You furnish the lodglng to
your employes for your conveniance If you do this for a
substantial business reason other than to provide the em-
ployee with additlonal pay, This is true sven If a law or an
employment contract provides that the lodging Is fur-
nished ag pay. However, a written statement that the lodg-
ing Is furnished for yaur convenience Isn't sufficlent,

Condition of employment. Lodging meels this test f
you require your smployses to accept the ledging he-
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cayse they need to live on your business premises 1o be
able to propery perform thelr duties. Examples Include
amployees who must be avallable at all imes and employ-
ees who couldn't perform thelr required duties without be-
ing furnished the ledging.

it doesnt matter whether you must furnlsh the lodging
as pay under thp terms of an employment contract or a
lawfixing the terins of employment.

Example of qualifying lodging. You employ Sam at
a construction ptojact at a remota job site [n Alaska, Due
to the inaccessibllity of facllitfes for the employees who
arejwerking at the job site to oblain lodging and the pre-
valllng weather gonditions, yout furnish lodgling to your em-
ployees at the construction slte in order to carry on the
construction project. You require that your employees ac-
cept the lodging as a condition of their employment. You
may exclude the lodging that you provide from Sam's wa-
ges, Additionally, since sufflcient eating facllitles aren’t
avadilable near your place of employment, you may also
exgiude meals ybu provide ta Sam from his wages, as dis-
cusised under Meals on Your Business Pretnises, later in
thig section.

Example of ponqualifying lodging. A hospita) gives
Jodn, an empioyee of the hospital, the choice of living at
thehospital free,of charge or living elsewhere and receiv-
Ing:a cash allowancs in addition to her regular salary. If
Jodn chooses ta flve at the hospital, the hospital can't ex-
clude the value iof the lodging from her wages because
she lsn't required to live at the hospital to properly perform
theiduties of her employment.

$ dorporation ghareholders. For this excluslon, don®
fregt a 2% shareholder of an 8 cotporation as an am-
ployee of the corporation. A 2% shareholder is someone
wha dirsctly or indirectly owns (at any time during the
year) more than 2% of the corporation's stock or stock
with more than 2% of the voting power. Treat a 2% share-
holéler as you would & pariner in & partnership for fringe
benfefit purposes, but don't treat the bensfit as a redustion
In distributions to the 2% shareholder.

Méals

Thi;:,s section discusses the exclusion rules that apply to de
mirfimis meals and meals on your business premises.

Dé Minimis Meals

You can exclude any occasional meal you provide to an
employee if it has so Httle value (taking Inte account how
frequently you provide meals to your employess) that ac-
counting for it would be unreasonahle of administratively

- impracticable. The exclusion applies, for exampls, to the

following ltems. .
= Goffes, doughnuts, or soft drinks,

. ;Occaslonal meals or meal monay provided to anable
‘an employee to work overtime, However, the exclu-
ision doesn't apply to meal maoney figured on the basis
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of hours worked, or maals or meal money provided on
aregular of routine basis.

* Ocoasional parties or plonios for employees and their
guests,

If food or beveragss you fumish to employees
@_ qualify as a de minimis benefli, you can deduct
thelr full cost. The 50% limit on deductions for the

cost of meals doesn't apply. The deduction limit on meals
is discussed in chapter 2 of Pub. 535,

Employee, For this exclusion, treat any reciplent of a de
mirimis meal as an empioyes,

Employer-operated eating facillty for employees.
The de minimis meals exclusion also applies to maals you
provide at an emplcyer-operated eating facility for em-
ployees if the annual ravenus from the facility equals or
exceeds the direct operating costs of the facility, Direct
operating costs include the cost of food, beveragas, and
tabor costs (including employment taxes) of employees
whose services relating to the facility are performed pri-
marily on the premises of the eating facility, Therefors, for
example, the labor costs attributable to cooks, waiters,
and waltresses are included In direct operating costs, but
the labor cost atirlbutatble to a-manager of an sating fa-
cillty whese services aren't primarily performed on the
premises of the eating facllity arent Included In direct op-
arating costs.

For this purpose, your revenue from providing a meal Is
considered equal to the facllity's direct apetating costs to
provide that triegl [f its value can be excluded from an om-
ployes's wages as explalned under Meals on Your Busj-
ness Premjzses, later. If you provide free or discounted
meals to volunteers at a hospital and you can reasonably
determine the humber of meals you provide, then you may
disregard these costs and revenues. If you charge non-
employees a greater amount than employees, then you
must disregard all costs and revenues atitfbutable to
these nonemployess. .

An employer-operated eating facilily for smployeses is
aft eating facllity that meets all the following ¢onditions.

* You own or lease the facl(lty.

* You operate the facility. You'rs considered to opsrate
the eating facility if you have a contract with another to
operate it.

* The fagility is on or near your-business premises,

* You provide meals (food, drinks, and related services)
at the facllity ditting, or immediately before or after,
the employee's workday.

Exciuslon. from wages. You can generally sxclude the
valus of de minimls meals you provide to an employse
from the employee's wages.
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You can't exclude from the wages of a highly compensa-
ted; employee the value of a meal provided at an em-
ployer-operated ' eating facility that isn't avaltable on the
sarfe terms 1o ofe of the fotlowing groups.

o (Al ofyourerjpployaes.

A group of employees defined under a reasonable
classification you set up that doasn't favor highly com-
pensated employees.

Fror this excluslon, a highly compansated employee for
2017 is an em r!cnyfae who meets either of the following
fesls, :

Excepiion %\r highly campensated employees,

t
1./ The employee was a 5% owner at any time during the
year or the preceding year.

2. |The employée received more than $120,000 in pay
for the precading year,

You can choose to ignore test (2) If the employee wasn't
&lag in the top 20% of employses when ranked by pay for
the [preceding year.

Meals on Your Business Premises

You can exclude the value of maals you fumish to an em-
ployea from the employee s wagss if they maeet the follow-
mgﬁests

‘They are fumished oh your business premises,
lThey are fum:shed for your convenience.

If you alfow your emplayee to chooss to recelve addi-
tional pay instead of meals, then the meals, if chosen, -
areh't exciuded. ]The exclusion also doesn't apply to cash
allowances for meals.

Oniyour huslngss premises. Genetally, for this exciu-
sion, the employes's place of work Is your business prem-
Ises.

For your convenience. Whether you furnish meals for
your convenience as an smployer depends on all the facts
and clrcumstances. You furnish the meals to your ems-
ployee for your convenlence if you do this for a substantial
husiness reason. other than to provide the employas with
addltional pay. This is true even if 2 law or an employment
confract provides that the meals are furnished as pay.
Hov.&:ever, a written statement that the maals are furnished
for your convenience lsn't sufficient.

Meals excluded for all employees if excluded for
mote than half. 1f more than half of your smployees who
arefurnished meals on your business premises are fur-
n!shed the mealg for your convenience, you can treat all
meals you fumnish to employees on your business pram-
ises as furnished for your convenience,

Food sérvice employees. Meals you furnish to a
resfaurant or other food service employee duting, or im-
madlately befora or after, the employes's working hours
are fumished foryour convenience. For exampie, if a walt-
ress works through the breakfast and lunch periods, you

¥
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can exclude from her wages the value of the breakfast
and lunsh you furnish in your restaurant for each day she
works.

Example. You operate a restaurant business, You fur-
nish your empioyee, Carol, who is a waitress working 7
a.m. to 4 p.m., two meals during each wotkday. You en-
courage but don't require Carol to have her hreakfast on
the business preamises before starting wotk. She musi
have her lunch on the premises. Since Carol Is a food
servles employea and warks during the normal breakfast
and lunch peticds, you can exclude from het wages the
valug of her breakfast and {unch.

It you also allow Carol to have meals on your business
premises without charge on her days off, you can't ex-
cfude the value of those meals from her wages.

Employees avallable for emergency calls. Meals
you furnish during working hours go an employee will be
available for emergency calls during the meal perlod are
furnished for your convenience. You must be able to show
these emergency calls have occurred or ¢an reasonably
be expected to oceur, and that tha calls have resulted, or
wlll result, tr you calling on your emnployess to petform
thelr jobs during their meal petiod.,

Example. A hospltal maintalns a cafeteria on its
premises whete all of its 230 employses may get meals at
no charge during their working hours, The hospital must
have 120 of s employses available for emergencies.
Each of these 120 employses Is, at imes, called upon to
perform services during the meal period, Although the
hospitai doesn't tequire these employees to remain on the
premises, they raraly leave the hospital during thelr meal
peticd. Singe the hospital fumishes meals on fts premisas
1o its employees so that mere than half of them are availa-
ble for emergsency calls during meal-pericds, the hospital
can exclude the value of these meals from the wages of
all of its employees.

Short meal periods, Meals you fumish during work-
Ing hours are furnished for your cenvenience if the nature
of your business {net merely a preference) rastricts an
smpioyee to a short meal perled (such as 30 or 48 mi-
nutes) and the employes can't be expacted io eat sise-
whers in such & short ime. For example, meals can gual-
ify for this treatment if your peak workload cccurs during
the normal Junch hour. However, they don't qualily if the
reason for the shott meal petlod Is to alow the employee
1o leave earlier in the day.

Example. Frank is a bank teller who wotks from 9
a.m. to 5 p.m. The bank furhishes his lunch without charge
in a cafeteria the bank maintains on its premises, The
bank furnishes these meals to Frank to limit his lunch pe-
riod to 30 minutes, since the bank's peak workload occurs
during the normal lunch peried. If Frank got his lunch else-
where, it would take him much longer than 30 minutes and
the bank strictly enforces the time limit. The bank can ex-
clude the value of these meals from Frank's wages.

Proper meals not otherwise available. Meals you
fumish during working hours are furnished for your
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cofvenlence ifj the employee couldnt otherwise get
In a reasonable period of time. For ex-
ample, meals can quallfy for this freatment if there are In-
jcient eatinglfaciltties near the place of employment,

Fon an example} of this, see the Example of qualifying
, earlier i%this sectfon.

eals after work hours. Maals you fumish to an em-
ployee Immediately after working hours are furnished for
yo rconvenlentif you would have furnished them during

working hours for a substantial nonpay businsss reasoh
but, because of

lhe work dutles, they weren't eaten during
wotking hours. :

eals you furnish to promotle goodwill, boost mo-
rale, or attract prospective employees. Meals you fur-
nish to prometa goodwill, boost morale, or attract pro-
spective employees aren't considered furnished for your
convenlence. However, you may be able to sxclude their
vallie as discussed under De Minimis Meals, eatller,

eals furnished on nonworkdays or with lodging.
Yol generally can't exclude from an employee's wages
the| value of meals you fumnish on a day when the em-
ployee isn't wotking, Howaver, you ¢an exclude these
medls if they are fumished with lodging that Is excluded
from the employea's wages as discussed under Lodging
on 1 Business Premises, earller in this section,

als with a:charge, The fact that you charge for the
meals and that your employees may acoept or decline the
meals lsn't takes;lnto account In determining whether or
notmeals are futnished for your convenience.

s 4orporaﬂ0n %hareholder—employee. For this exclu-
sion, don't freat & 2% shareholder of an S corporation as
anh lemployea_ 0[ the corporation, A 2% shareholder Is
someone who directly or Indirectly owns (at any time dur-
ingjthe year) mdre than 2% of the corparation's stock or
stock with mare than 2% of the voting power. Treat a 2%
shdreholdet as you would a partner in a partnership for
fringe benefit purposes, but don't treat the beneflt as & re-
dudtion in distributions to the 2% shareholder,

Moving Expense Reimbursements

This excluslon applies to any amount you directly or Indi-
rectly give to an smployee (Inciuding services fumished in
kind) as payment for, of reimbursement of, moving expen-
ses related to starting work at a new principal place of
work. You must make the reimbursement under rules sim-
liarto those destribed in chapter 11 of Pub. 536 for reim-
bursement of expenses for travel, meals, and enfertain-
ment under accountable plans.

The exclusion applles only to reimbursetnient of moving
expenses that the employee could deduct If he or she had
paid or incurred them without reimbursement. However, it
doﬁsn't apply if the employee actually deducted the ex:
penses In a previous year.

Page 17






